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. ACTION Supplementary proposed rule mtent to prepare an envu'onmental 1mpact :

‘ statement

: | ‘SUMMARY ThlS document adv1ses that we, the U S FlSh and Wlldhfe Serv1ce

e ,(Serv1ce), 1ntend to prepare a draft envrronmental 1mpa atement pursuant to the

S Natlonal Env1ronmental Pohcy Act of 1969 (NEP he Serv1ce hereby notlﬁes



i }f'or attemptmg todo the same apply only to actions

WF ederal State, and local agencres, trlbes and the public of our 1ntentrons to evaluate the

potentral envrronmental 1mpacts of a proposal to adopt a regulatron that clanﬁes that the

’Mrgratory Brrd kTreaty Act s proh' hyltlons on pursumg huntmg, takrng, capturmg, kllllng,

rected\at mrgratory brrds thelr nests,,

eg : d, therefore do not ‘ex e ncrdental take whrch occurs when mjury
~ or mortahty to mlgratory blrds results from but IS not the purpose of an actrvrty The
- review w1ll analyze the env1ronmental effects of the proposed approach and wﬂl prov1de

detalled analysrs of the env1ronmental effects of the pro osed ‘rule We 1nv1te mput from

) ,ach for lmplementmg the MBTA We

- address, and altematwes to our proposed a

: w1ll hold multrple pubhc scopmg weblnars to mform the pubhc about the proposal

; DATES Comment submlsszon Pubhc scopmg W111 begrn wrth the pubhcatron of thls

= document m the F ederal Regzstﬂ d wrll contrnue through [INSERT DATE 45 DAYS

:,:‘]:AFTER DATE OF PUBLICATION N A STER] We wrll consrder all

. comments on the scope of the draft envrronmental revrew that are recelved or postmarked

rby that date Comments reeerved or postmarked after that date wrll be consrdered to the
| extent practrcable “ - ’ ’ |

Publzc scopmg meetmgs We Wlll hold publrc ‘scopmg meetmgs m the form of

: ‘ ;multlple webmars in February/March 2020 We w1ll announce exact webmar dates,

o tlmes, and reglstratron detarls on the 1nternet at

https //fws gov/m|gratorvb|rds/ZOZOReguIatton p__g



- ADDRESSES Comment submzsszon You may submlt wrltten comments by one of the

nments by both

followmg methods Please do not submlt con

(1) EleCtromcall % G ‘:,to, the Fi de" ’ mg Port l: httn //www regulatlons zov.kf e

- F ollow the mstructlons for’ submitting comments to Dockst Nok F WS-—HQ——MB——2018~— e

(2) By hard copy Subrmt by U S mall or hand-dehvery to Pubhc Comments : :

" Processmg, Attn FWS—HQ—-MB—2018-—OO9O U S F 1sh and Wlldhfe Serv1ce, MS

- 7y[ava11able at the Federal eRulemaklng Portal __t_t_p//wwwregulatlonsgﬂ in Docket No.

FWS—HQ-MB—-ZOI 8—0090

ome Ford Ass1stant Dlrector L

~ Migratory Birds, U.S. Fish and Wildlife Service at 202—208——1050

k ‘}SUPPLEMEN TARY INFORMATION '

o Background | ’

. to help fulﬁll the Unlted States obhgatlons under the 1916 “Conventlon between the k

S Umted States and Great Brltam for the protectlon of Mlgratory Blrds ” 39 Stat. 1702




. . (Aug 16 1916) (ratlﬁed Dec 7 1916) (Mrgratory Blrd Treaty) The hst of mrgratory
. - 'Lblrds protected by the MBTA rs currcntly codlﬁed 1n tltle 50 of the Code of Federal .
‘k:‘k'Regulanons at 50 CFR 10 13 - o e

In 1ts current form sectlon 2(a) of the MBTA (16 U S .C. 703(a)) prov1des that,' :

‘fk‘ffunless pemmtted by regulanons, 1t 1s unlawfu

- at, any tlrne, ,by anymeans or in ai ‘y'manner, to pursue hunt take capture

, of} ”for sale sell o er to

dehver for shlpment shrp,

. ;barter ba er, offer to purchase purc 13 se,
:export unport cause to be shlpped exported or 1rnported dehver for
S transportatron transport cr cause to be transported carry or cause to be e

L ‘,carrledr or rccerve for shlpment, transportatlon' carnage ‘yor export any o

r, part of anyr such brrd or any part nest ork : gg thereof
| Sectlon 3(a) of the MBTA (16 U S C 704(a)) authorrzes and dlrects the Secretary of the
'Interror to* adopt sultable regulatrons allowrng “huntmg, taklng, capture kﬂhng,

: pcssessron, sale purchase, shlpment transportatlon carrlage, or export of any such b1rd

5

ha ng’ due regard to”) ternperature

o zones and "‘drstrrbutlon abundance, economlc va_ e breedlngk hablts and trmes and hnes

- k‘of mlgratcry fhght of such bll‘dS ? Sectlon 3(a) also requlres the Secretary to “determme
- When to what extent 1f at all and by what means 1t 1s compatlble wrth the terms of the

o conventrons to adopt such regulatlons allowmg these otherwrse-prohlblted act1v1t1es



On December 22, 2017 the Prmelpal Deputy Sohcrtor of the Department of the

L Interlor, exerclsmg the authorlty of the SOhCltOl’ pursuant to Secretary s Order 3345

5 also marked a change from prlor U S F 1sh and W11dhfe Servrce mterpretatlons and an

earher Sohcrtor ] Oplnlon M——37041 “Inmdental Take Prohlblted Under the Mrgratory

' Need for Proposed Agency Actzon o e ,
e | The S erVICe proposes to 1nterpret the MBTA to prohlblt only actlons chrected at

i ;mlgratory brrds thelr nests, or thelr eggs, and to clarlfy that 1n01denta1 take 1s not

. prohlblted The purpose of thlS actlon i 'top"i vid ’lnofﬁmal regulat "ry deﬁmtlon of the

. "scope of the statute as 1t relates to mmdental;take Th Servrce needs to conduct thls e
o actron to 1mprove consrstency m enforcement of the MBTA’s prohlbltlons across the :

. country and thereby ehmmate pubhc uncertamty; caused by the current patchwork of legal

o standards across the drfferent Crrcult Courts of pp | h"ch have reached drfferent

kconclusrons on the central questlon of whether the MBTA prohlblts 1ncldenta1 take ThlS



L ;}Environm

kk t approach also ahgns w1th and 1mplements the Department’s mterpretatlon of the MBTA

in M—37050

: ‘NEPA Analys;s of Potentzal Codlf catzon of the Sollcztor s Opznzon Optlons S

The Natlonal Env1ronrnental Pohcy Act of 1969‘(NEPA 42 U S C 4321—4347)

- : ,requlres Federal agenmes to undertake an assessment‘ of the env1ronmental effects of any

o proposed actlon pnor to makmg a ﬁnaldecrsron and 1mplementmg 1t NEPA

requlrements apply to any F ederal prolect de01s1on or actlon that may have a srgmﬁcant

k ronment NEPA also estabhshed ‘the Councﬂ on

ental Quahty, which issuc

gula ns-lmplement,ma ,the:‘procsdura,liprQV1SIQns

| ofNEPA (40 CFR 1500_, 508).
We mtend to complete an env1ronmental 1rnpact statement to assess the 1mpacts of

codlfymg the Sohmtor s Op1mon M—37050 and the effects on m1gratory blrd populatlons

- . T rzbal Trust Responszbzlztzes |

The Serv1ce has overarchmg Trlbal Trust Doctrme respon31b111t1es to tr1bes under

o the Bald and Golden Eagle Protectlon Act (16 U S C 668—668d) the Natlonal Hlstorrc
CPreservatlon Act (16 U S C 470 et seq ) the Amerlcan Indran Rehglous Freedom Act

;(42 U S C 1996) the Rellglous Freedom Restoratlon Act of 1993 (42 U S C ZOOObb et

| seq) Secretarlal Order 3206 Amerlcan lndran‘ Trlbal nghts F ederal—-Trlbal Trust

- ":'“'Respon51 ilities, and the Endangered‘Specres'Act (June 5 1997) Executrve Order 13007 |

- Indran Sacred Sltes (61 FR 26771 May 29 1996) and the Servwe s Natlve Amerlcan



- Pohcy We apply the terms “trlbal” or “trrbe(s)” generally to federally recognrzed trrbes S

. f | kand AlaskakNatlve trrbal ent1t1es We w1ll refer to Natlv'(k Hawanan Orgamzatrons -

e separately when we 1ntend to 1nclude 'those entrtles The Servrce wrll separately consult

e kw1th trrbes and w1th Natlve Hawanans on the proposals set forth in the proposed rule

, We w111 also ensure that those trlbe and Natlve Hawanans wrshlng to engage dlrectly in

: the NEPA process W111 have the opportumty to do so As‘ part of thrs process we wrll
protect the conﬁdentlal nature of any consultatlons and other communrcatlons we have

. w1th trlbes and Natlve Hawanans to the extent authorlzed by law

 Public Scoping and Comments

1 about upy mrngfscopmkg vvehmars Pleasenote that
" "k‘the’ Servrce w1l: nsure Wthat the pubhc coping webmars Wlll he accessrble to members of
. the pubhe Wlth dlsabrlltles A prlmarv purpose of the scopmg pI‘OCGSS‘lS to recerve

- suggestrons and mformatlon on the scope of 1ssues and alternatlves to consrder when

= draftmgthe envrronmental documents andto "ldentlfy 51gn1ﬁcant:1ssues 'and reaSonable .

. sugge ions from all lnterested partles. ,‘We w111 ( onduot a revrew of th1s proposed actron

acoordmg to the requlrements of NEPA and 1ts regulatlons, other relevant Federal laws,
: regulatlons pohcles and guldance and our procedures for comphance with apphcable
regulatlons.~ :

We request 1nformatlon from mterested‘government agencres Natlve Amerlcan

; trlbes, Natlve Hawanan Orgamzatrons the screntrﬁc communlty, 1ndustry,



L nongovernmental organizations, and other 1nterested partres ‘We solicit 1nput onthe
;followmg

(1) The avmdance, mlnlmlzatlon and mrtlgatlon measures entltles employed to

“f':'address 1n01dental takeof mlgratoryrblrds (prlor to M-Oplmon 37050), e " e

(2) The:dlrectwcosts assomated w1th nnplementmg these measures;

(3) The mdrrect costs that entltles'h e 1ncurred related to the legal nsk of

~" ‘/"pros_eeutronjfor in idental take of mlgra_ory blrds (e g legal fees 1ncreased 1nterest rates

on financing, insurar

Publzc Avazlabllltfy of Comments

Wrrtten comments we recelve become part of the pubhc record assocrated w1th

: /thrs actron Your address, phone number emaﬂ address or other personal rdentlfylng



i 1nformat10n that you mclude in your cornment may become pubhcly avallable You may
,ask us to w1thhold your personal 1dent1fy1ng 1nformat10n from pubhc rev1ew, but we

‘ ,cannot‘ guarantee that we w1ll be able to doVso All submlssmns from organlzatlons or

~ Assistant Secretary for Fish and Wildiife and Parks.
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- Regulations Governing Take of Migratory Birds

- AGENCY: Fish and Wildlife Service, Interior.

nd V hf : Sew Jce (F WS Servme we) propose to adopt a

: regulatlon that deﬁnes the scope of the Mlgratory Bll‘d Treaty Act (MBTA or Act) as it apphes to

Sl conduct resultmg in the i mjury or death of mlgratory b1rds protected by the Act ThlS proposed

o rule is COIlSlStent w1th the Sohcltor 'S Opmlon M 37050 Wthh concludes that the MBTA’ :




e :"])A';E ,; We w111 accept wrltten

L pr ohibiti(‘m’ks Oh pursﬁing, hunting, /taking; Capt‘nring,“ killing,f“ of attemptingfto do the same, apply

| . only to a?tiOns, directed at mlgratory ,biol‘de, ,‘thfciir'nﬁsﬁ‘sz or théir jegg,S-

; t11 [INSERT DATE 45 -

o DAYS AFTER THE DATE OF PUBLICATION N THEV FEDERAL REGISTER]

L ADDRESSES\ You may submlt comments by elther one of the followmg methods Please do ,

| We w111 not accept emall or faxes We w1ll postcall comments on http // - o
’WWW regulatlons gov mcludmg any personal mfomlatlon you prov1de See Pubhc Comments

- below for more mformatlon

o SUPPLEMENTARY INFORMATION: |

- e Background



The Mrgratory Brrd Treaty Act (MBTA 16 U S C 703 et seq ) was enacted in 191 8 to
' 'help fulﬁll the Umted States obhgatwns under the 1916 “Conventron between the Umted States
o - and Great Brltaln for the protectron of Mlgratory Brrds 2 39 Stat 1702 (Aug 16 1916) (ratlﬁed

Dec 7 1916) (Mlgratory Brrd Treaty)k The hst of 1 ohcable mlgratory blrds protected by the L

fMBTA is currently codlﬁed in t1tle 50 of the Code of F ederal Regulat1ons at 50 CFR 10 l3

: ”fkkIn 1ts current forrn sectlon 2(a) of the MBTA provrdes that nless permrtted by regulatlons 1t is
: dunlawful - | ‘ H

. at any tlme by any means or 1n any m nner to’[;ursue, hunt take capture, krll .

- _attempt to take, bcapture, or k111 possess ffer for sale, sell offer to ba" T, barter, k

L :offer "o purchase, purchase, dellver for kshlpment shlp, export 1mport cause to be -

- shrpped exported or 1mported. dehver for transportatlon transport or cause to be‘ o

-transported carry or cause to be carrled or recelve for shlprnent transportatlon

| f,camage or export any mld rato g d ,an apart nest or egg of any such b1rd or :

f’;"any product whetheror ot manufa tured,k whlch cons1sts or 1s composed m

k fi:whole or part of any such blI‘d or any part nest or egg thereof

o 16USC 703(a)

Sectlon 3(a) of the MBTA authorlzes and dlrects the Secretary of the Interlor to “adopt su1table

,consrderlng (“havmg due regard to”) temperature ones and “dlstrrbutron abundance, eccnomlc
: value breedmg hablts, and tlmes and lmes of mlgratory ﬂlght of such blrds ” l6 U S.C. 704(a)

i Sectron 3(a) also requrres the Secretary to “determrne When to what extent 1f at all and by what



e means 1t 1s compatlble w1th the terms of the conventrons” to adopt such regulatlons allowrng
' these otherwrse-prohlblted actwltres Id
On December 22 2017 the Prmcrpal Deputy Sohcrtor of the Department of the Interror

, exercrsrng the authorrty of the Sollcrtor pursuant to Secretary s Order 3345 1ssued a legal

“"f::op1n1on, M 37050 “The Mrgratory Bll’d Treaty Act Does Not Prohlbrt Inmdental Take” (M-

-thelr nests, or therr eggs T h1s opmlon is consrstent Wlth the F 1fth Clrcult’s recent decrsxon in

?fj Umte States V. ’CITGO Petroleum Corp" 801 F.3d 477 (Sth C1r 2015), whlch exammed

whether the MBTA prohrbrts 1nc1dental take It also marked a change from prlor U S Flsh and

: ’:Wﬂdhfe Servrce 1nterpretatrons and an earher Sohcrtor s Opmron, M—37041 “Incldental Take -

e j‘Prohrblted Under the Mrgratory Brrd Treaty Act'” ~'The Ofﬁce of the Sohcrtor performs the legal

L work for the Department of the Interror mcludmg the‘U S. FlSh and Wlldhfe Serv1ce (hereafter

k :"“Se 1ce”) The Serv1ce is the Federal a' : cy delegated the prlmary responsrblhty for managrng
. mlgratory;’hlrds o L e

. f : Thrs proposed rule addresses the Serv1ce s respons1b1ht1es under the MBTA Consrstent
wrth M-37050 the Servxce proposes to adopt a regulatlon deﬁmng the scope of the MBTA’

prohlbrtrons to reach only actrons dlrected at mlgratory brrds, thelr nests, or thelr eggs . e

- . Provrsnons of the Proposed Rule

o : 'Scope of the Mzgratory Bzrd Treaty Act k’ f =



. Asa matterof bothlawand pohcy, the Serv1ce” proposes to codrfy M 37050 ina

o fat https //Www d01 gov/sohcltor/oplmons

- As descrlbed m M 37050 the text and purpose of the MBTA 1ndlcate that the MBTA’ “

o prohlbrtlons on pursumg, huntxng, takmg,' c‘aptunng/, kllhng, or attemptmg to do the same only

dlrected at mlgratory blrds, nests or eggs‘ "To w1t accor, | ng to the entry for each word ina

. ~contemporary dlctlonary

Pursue means “[t]o follow w1th a VleW to overtake, to follow eagerly, or w1th haste to

' ‘chase 2 WEBSTER s REVISED UNABR[DGED DICTIONARY 1 166 (19 1 3)

e Capture means “[t]o serze or'take possessron of by force surprlse or stratagem to
overcome and hold to secure by effort ? Id at 215
Thus one does not passrvely or ac01dentally pursue, hunt or capture Rather each requlres a

dehberate actlon specrﬁcally dlrected at achlevmg a goal : o .: 3 G

trast, the Verbs “k1ll” and

dependlng on the context See zd at 813 (“klll” may mean the more actlve “to put to death to



slay or serve as the general term for deprlvmg of llfe), zd at 1469 (“take” has many deﬁmtlons

: : applymg estabhshed rules of statutory constructlon Flrst and foremost when any Words “are

‘assomated m a context suggestlng that the words have somethlng 1n common they should be

L properrneaning is evide’nt ' ‘The 'operative Verbs ( pursue, hunt take, capture, klll”) “are all
~ afﬁrmatlve acts . Whlch are dlrected 1mmed1ately and 1ntent10na11y agamst a partlcular ‘
l——not acts or om1ss1ons that 1nd1rectly and acmdentally‘ cause

e anima 1n_]ury to a populatlon of

; animals Sweet Home, 515 U S at 7 19—-20 (Scalia, dlssentmg) (agreelng w1th the maJorlty




oplnlon that certain terms in the definltlon of the term “take” in the Endangered Specles Act

k (ESA)———ldentlcal to the other pI’Ohlblted acts referenced 1n the MBTA——-refer to dehberate

o ‘Supreme Court mterpretmg a s1m11ar hst 1n the [Endangered Specres Act] concluded that the

terms pursue hunt shoot Wound klll trap, capture and collect generally refer to dellberate

| 703 mean phys1cal conduct of the sort engagl‘d in by nters and poachers ’ i(quotmg Seattle "

- Audubon Soc y v. Evans 952 F 2d 297 302 (9th Clr 1991))), Unzted Sz‘az‘es V. Brzgham Ozl &

- ,Gas 840 F Supp 2d 1202 1208 (D :N‘ 2012) (“In the conte t of the Act ‘take refers to

- conduct d1rected at b1rds such as huntmg and p poachlng | and not acts or omlssmns havmg merely ;

rd deaths : )., Thlsconclusmn 1s also supported by

fk the 1n01dental or unmtended effect o ausing
‘ the U S Flsh and Wlldhfe Serv1ce s lmplementmg regulatlons Whrch deﬁne “take” to mean “to

| , pursue, hunt shoot wound klll trap, capture or collect” or attempt to do the same 50 CFR

: 10 12 The component actlons of “takc” 1nvolve dlrect and purposeful actlons to reduce anlmals

to human control As such they “remforce[] the dlctlonary definltlon, and conﬁrm[] that ‘take




idoes not refer to acmdental act1v1ty or the umntended results of other conduet g Brzgham Ozl &
o Gas 840 F Supp 2d at 1209 T hlS mterpretatlon does not render the words “take” and “klll”
redundant smce each has 1ts own dlscrete deﬁmtlon 1ndeed one can hunt or pursue an amrnal

k 'Wxthout elther krlhng 1t or taklng it under the deﬁmtlons relevant at the tlme the MBTA was :

o ;enacted.,

. deﬁmtron of 'statutory terms 2 Unn‘ed States V. Shabam, 513 U S 10 13 (1994) As Justrce

o Scalla noted “the term [‘take’] is as old as the law 1tself » Sweet Home 5 15 U. S at 7 17 (Scaha,

| A man may laSﬂy have a quahﬁed property in anlmaleeroe naturoe propter o

przvzlegzum that is, he may have the prmlege of huntmg, takrng and krlhng them




L mstead 1t 1ncludes the term rn a hst of srmrlar actrons

’f'rn exclusron of other persons Here he has a transrent property in these anlmals

o 'usually called game so long as they contmue 1th1n h1s l1berty, and may restrarn v
o ‘jany stranger from takrng them therem but the 1nstant they depart mto another
o hberty, thrs quahﬁed property ceases

 1d at526-27 (1896) (quting 2 BLACKSTON: COMME;:Q‘ MENTARY 410). Thus, under common law

5 ‘”Specre Act is no k ohallenged here by the govern nt because Congress gave ‘take a broader k

: meanmg for that statute ”) As is the case w1th the ESA in the MBTA “[t]he taklng prohrbrtron :

s only part of the regulatory plan 5 whrch covers all stages of the process by whlch protected -

' kfpartrcular ammals (not populatlonsl f ammals) Sweet Home, 515 U S at 718 (Scaha,

" dlssentrng) The common-law meamng of the t' take is partrcularly 1mportant here because,

unhke the ESA whrch specrﬁcally deﬁnes the term ; k’ the MBTA does not deﬁne “take”

: Thus, the .SWeet Home maJorrty?s ultlmate, k

- kconclus1on that Congress s decrslon to deﬁne “take” in the ESA obv1ated the need to drvrne its

common law meanmg is 1napphcable here See zd at 697 n 10 Instead the opposrte 1s true

A number of courts, as Well as the prlor M-Oprmon have focused on the MBTA’ ‘

) any means m any manner to support

;drrectron that il

i : ‘the conclusron that the statute prohrblts any act1v1ty that results in the death of a b1rd whrch



; would necessarlly mclude 1nc1dental take However the quoted statutory language does not
o change the nature of those prohrblted acts and s1mp1y clarlﬁes that act1v1t1es dlrected at

: ‘mlgratory blrds, such as huntmg and ‘poachmg,

are prohrblted whenever and wherever they oceur

i "and whatever manner is apphed beita shotgun bow, or some other creat1ve approach to ;

| fdellberately taklng blrds See generally CITGO 80 lf F 3d at 490 (“The add1t10n of adverbral
' phrases connotmg means and manner however does not serve to transform the nature of the

7act1v1t1es themselves For 1nstance, the manner and ‘means of huntmg may dlffer from

k_,bowhf tmg to 1ﬂes, shotguns and ait i | ehbe : telyc: ducted actrvrty :

In reachlng a contrary conclus1on Opmlon M 37041 assumed that because sectron 703 of
the MBTA lS a strrct-habrhty prov1s1on meamng that no mens rea or crlmlnal 1ntent 1s requrred

for a v1olat10n to have taken place, any act that takes or kllls a blrd must be covered as long as

37041 1mpr0perly 1gnored

ibited by the statute. Instead the oplnron

: presumed that the lack of a mental staterequ rement for a mlsdemeanorlvmlatlon of the MBTA

()

: equated to readmg the prohrblted acts “krll” and “take as broadly applymg to actlons not

Do spec1ﬁcally dlrected at mlgratory brrds, sc long as the I yult was the1r death or mjury But the

' relevant acts proh1b1ted by the MBTA are voluntary acts d1rected at reducmg an ammal to human
‘control such as when a hunter shoots a protected b1rd causmg 1ts death The key remams that
: the actor was engaged in an act1v1ty the object of whlch was to render a brrd subject to human

10



By contrast habrlrty farls to attach to actrons that are not dlrected toward renderrng an
' anlmal subject to human control Common examples of such actlons mclude dr1v1ng a car, ‘

- allowmg a pet cat to roam outdoors or erectlng a wmdowed burldmg All of these actlons could

o Jnone of these actlons 1ave as thelr object rend : mg any ammal 'subject to human control

f‘underﬁth‘e now;Wi‘thdraﬂ

‘Because, under the resent lnte retatlon no “take” has occurred w1th1n the meanm of the
P I’P g

: MBTA the strrct—habrllty prov1srons of the Act would not be trrggered

The prlor M—Oplnlon p031ted that amendments to the MBTA ”mposrng mental state

actsk are crrmrnahzed under the statute The

. 'Flfth C1rcu1t agreed 'm C’IT GO statlng “we dlsagree that because mrsdemeanor MBTA vrolatrons :
yare strlct hablhty crlmes a ‘take lncludes acts (or omlssrons) that 1nd1rectly or accldentally kill

~ _mrgratory blrds The court goes on to notethat “[a] person :whosecar accrdentally colhded wrth

' the brrd has commrtted no act ‘taklng the bird for which he could be held strrctlyk hable Nor

tdo the owners of electrlca ’mes ‘take _migratory b
S 1nherent in the nature of the word;‘takrng and reveal the strrct habrhty argument asa non- ”
'sequltur > 801 F 3d at 493 Slmrlarly, in Mahler V U S Forest Serv 927 F Supp 1559 (S D
Ind 1996), the court descrrbed the 1nterplay between actlvmes that are speclﬁcally dlrected at
| blrds and the strlct hablhty standard of the MBTA k - k
[A comment m the leglslatlve hrstory] m favor of strrct lrabrhty does not show any

mtentlon on the part of Congress to extend the scope of the MBTA beyond



i - ‘huntmg, trappxng, poachmg, and tradmg in blI’dS and blI‘d parts to reach any and
: :‘all human act1v1ty that mlght cause the death of a rmgratory blrd Those who

s ; engage m such act1v1ty and who acmdentally kxll a protected mlgratory b1rd or |

to apply to all forrns of human act1v1ty,_ uch scuttmg atre ,mowmgahayﬁeld, -

o or ﬂymg a plane The 1986 amendment and correspondmg leglslatlve h1story

. reveal only 'an 1ntentlon to close a loophole that mlght : reventfelony prosecutlons ‘

that are dtre'cted at 1gratory:b’irdS~Will focus prosecutions on activities lik nting;fandtrajaping ‘

k‘ ;fand exclu; mor atten ate conduc - ity 'fthat,:uninténtionally :
”and 1nd1rectly results 1n the death of mlgratory btrds ,‘j;:

: ;T he sttory of the MBTA

k - The h1story of the MBTA and the debate surroundlng 1ts adoptlon 1llustrate that the Act

~ extreme over-hunting, largely for commercial purposes, that had ocourred over the '~years. See



i Umted States v. Moon Lake Electrzc Ass n, 45 F Supp 2d 1070 1080 (D Colo 1999) (“the o

L MBTA’s legrslatlve hxstory mdrcates that Congress mtended to regulate recreatlonal and

' : commercral huntmg”), Mahler, 927 F Supp at 1574 (“The MBTA was des1gned to forestall
- :yihuntlng of mlgratory blrds and the sale of thelr parts”) Testlmony concernmg the MBTA gwen -

W“by the SOIICltor s Ofﬁce for the Department of Agrlculture underscores th1s focus

'k,k[to go b ek there

o Protectzon of ]\/.fzgratory Bzrds Hearmg on H R 20080 Before the House Comm on F orezgn

“ D:Ajfazrs, 64th Cong 22—-23 (1917) (statement of R W Wllhams Sohcltor s Ofﬁce, Department of

S Agrlculture)f.o L1kew1se, the Chlef of the Department of Agrrculture’s Bureau of Blologlcal :

‘ H R 20080 Before the House Comm on F orezgn Affazrs,k64th Cong ll ( 1917) (statement of E.

o W Nelson Chlef Bureau of Blologrcal Survey, Department of Agrlculture)

Statements from 1nd1v1dual Congressmen ev1nce a srmllar focus on huntmg Senator

1"" the Sen'te,«’r’ Leaa'ers‘k n Reeent

- Smrth “who 1ntroduced and champloned theAct &

~ Succesyul F lght for the Mzgratory Bzrd Treaty Act BULLETIN HTHE AMERICAN GAME
k PROTECTIVE ASSOCIATION July 191 8 at 5 explamed k .

! Nobody is trymg to do anythmg here except to keep pothunters from klllmg game

o out of season rummg the eggs of nestlng bn'ds, and rummg the country by 1t

13



Enough blrds w111 keep every 1nsect off of every tree 1n Amenca, and 1f you w1ll

qult shootmg them they w111 do 1t 1 .

i 55 CONG REC 4816 (staternent of Sen Smlth) (1917) L1kew1se durmg hearmgs of the House i

- Fore1gn Affalrs Co ; lttee, Congressman ;M'i'l\ler‘ a’“v1g ‘ousﬁghter, who dlstmgulshed hlmself

‘ 31n the debate” over the MBTA Leaders in Recent Succesry”ul Fzght for the Mzgratory Bzrd Treaty

‘Act BUL : TlN THEAMERICAN GAMB PRO ECTIVE A, OCIATION July 1918 at 5 put the . r‘

. MBTA squarely m the context of huntmg

in the summer t1me and also kllhng them when they are nestmg up 1n Canada

- | Protectzon of Mzgratory Bzrds HearmgronH R : 20080 Before the House Comm on Forezgn

arms, as a c: | Mig kratory y rd populatxons kThe court even suggested
that these statements kthlch antlclpated apphcatlon of the MBTA to chlldren who act ‘through |

: 'madvertence or ‘through acmdent e supported a broader readmg of the legrslatrve hrstory

| Moon Lake 45 F Supp 2d at 1080—81 Up ’loser examlnatlon these statements are mstead k

‘ con31stent wrth a hmlted readmg of the MBT‘

One such contemporary statement c1ted by the court is a letter from Secretary of State

: ‘;f ig ratory blrd popula‘uons to two

~ general issues:

.



Habltat destructlon descrlbed generally as “the extensron of agrlculture, and partrcularly
the drammg on a large scale of swamps and meadows and -

Huntmg, descrlbed m terms of “1mproved ﬁrearms and a vast mcrease in the number of

- sportsmen o

= ‘These statements were referenced by Representatlve ~Baker durmg the House ﬂoor debate over

k the MBTA 1mply1ng that the MBTA was 1ntended to address’ both 1ssues Moon Lake 45 F

k Supp 2d at 1080——81 (quotmg H REP NO 165-243 at{2 (1918) (letter from Secretary of State

' ~:Robert Lansmg to the Pre51dent)) However, Congress addressed,huntmg and habltat destructlon

- of mlgratory blrds .
o rk"; - 'Second in 1929 Congress adopted the Mlgratory Blrd Conservatlon Act to “more

. “ | effectlvely 1mplement the Mrgratory B1rd Treaty by proteetmg certam mlgratory brrd

i wherem mlgratory bxrd habltats would be protected from persons “cut[tmg] burn[lng] or
o destroy[mg] any trmber grass, or other natural growth ik Mlgratory Blrd Conservatron Act, § lO
: 45 Stat 1222 1224 (1929) (codrﬁed as amended at 16 U. S C 7 15—7155) If the MBTA was

. orlgmally understood to protect mlgratory blrd hab1tats from 1nc1dental destructron enactment of

- the Mlgratory Blrd Conservatron Act eleven ye s later would have been largely superﬂuous

s Instead the MBTA and the Mrgratory Blrd Conservatlon Act are complementary k “Together

fthe Treaty Actm re'gulating'hunting and po‘sjsy‘ession and the Conservation ACt bye’stablishing



;sanctuarles and preservmg natural waterfowl habltat help 1mplement our nat10nal commrtment to &

| ‘the protectron of mlgratory blrds » Umted S Vates‘ | 'orth Dakota, 650 F 2d 911 913—14 (8th .

- ;clr 1981) af ’don othergrounds, 46OUS 300‘(1983 .

Some courts have attempted to 1nterpret a number of ﬂoor statements as supportmg the 8

. f‘notron that Congress mtended the MBTA to regulﬂ" e more t Just:huntmg and poachlng, but

| ;those statements reﬂect an 1ntent10n to prohlbrt

1rected at brrds—whether accomphshed

L through huntlng or some other means 1ntended to dlrectly krll blrds For example some

e ,,Members “antlmpated apphcatron of the MBTA to chlldren who act ‘through madvertence or

, ‘through acmdent 5

What are you gomg to do 1n a case'l e this: A 'barefoo oy,as barefootboys | -

e f"wro‘hg, happens to throw a ston t and strikes and injures arobm s nest and

- “breaks one of the eggs, whereupon he is hauled before a court for v1olat10n of a

o jsolemn treaty entered into between the Umted States of Amerrca and the k‘

*;Provmces_sofcanada; e

acted unmtentlonally or acc1dentally in damagmg the robm s nest ThlS is remforced by the rest
k of the hypothetrcal wh1ch posrts that the boy threw “a stone at and strlkes and mjures a robm s

k _nest . The underlymg act is dlrected specrfically at the robln s nest In other statements varlous

: “members of Congres expressed conc rnab‘ ”

of game blrds or “destructron ofi msectrvorous b1rds and whether the purpose of the MBTA was

s



to favor a steady supply of “game ammals for the upper classes ” Moon Lake, 45 F. Supp 2d at
1080—81 One Member of Congress even offered a statement that explalns Why the statute is not

redundant m 1ts use of the varlous terms to explaln what act1v1t1es are regulated “[T]hey cannot ‘

L hunt ducks in Indlana 1n the fall because they cannot krll themq I have never’been ableto see

0 ;ywhy you cannot nt_ Whether you k1ll or not :h esrs no emb go on huntmg, at least down in

- South‘Carohna at 1’081 (quotlng 56 Rec 744' (1918) (statement of Rep

- Stevenf f'fn))a That Congress was annnatedregar_lng potentlal restrlctrons on huntmg and its

. ,1mpact on 1nd1v1dual hunters 1s ev1dent from evf k: thp :skta:tementsrehedupon assupport for the o

e conclusron that the statute reaches 1n01dental take

Fmally, m 191 8 Federal regulat1on of the huntmg of w1ldb1rds was a hlghly

S ‘controversml and legally fraught subject For example, on the ﬂoor of the Senate, Senator Reed ; |

: p:roclatmedgg - - e
o | [theM TA], butIam opposed , k
f that k1nd uponan agent of the : fi
Government . k |

Sect1on 3 proposes to turn these powers over to the Secretary of Agrlculture

to make 1t a crlme for a man to shoot game on hlS own farm or to make 1t o

. saymg that he 1s domg a th1ng that is utterly 1ndefens1ble, and that the Secretary of
: f Agrlculture who does 1t ought to be drlven from ofﬁce.. .

| 55 CONG REC 4813 (1917) (statement of Sen Reed)



' Federalregulatlon of huntmg was also 'legally tenuous at that tlme Whether the F ederal
- Government had any authorrty to regulate the krlhng or takmg of any w11d anlmal was an open |

~ 'questlon in 1918 Just over 20 years earher the Supreme Court in Geer had ruled that the States

,, exerclsed the power of ownershrp over wrl: : ‘ n trust 1mp11c1tly precludm' Federal

| M‘”regulatlon See Geer‘v' Connectzcut 161 u.s 519‘(1896); Whe Congress drd attempt to assertaw

‘See Canada Conventlon Art II—VII 39 Stat 1702

k‘,‘f‘ k ,’181,



o k and the. Government‘of nada Amendmg the 1916 Conventlon between the Umted Krngdom :

Subsequent leglslattve hrstory does not undermme a hmrted ~1nterpretat10n of the MBTA '

k '_as enacted in 191 i ""he “ﬁxsdimean 18,04

: must be glven the mean
: meamng of wrltten mstruments “does not alter That whrch 1t meant When adopted 1t means
~ now” South Carolma v. Umted States 199 U s 437 448 (1 905)

. The operatrve language m sectxon 2 of the MBTA has changed lrttle smce 1ts adoptlon in

e l9l 8 The current 1terat10n cf the relevant langua‘ maktng 1t unlawful for persons at any |

‘k ttme, by any me' ns apture krll attempt to take, capture

| orkrll, posses

speclﬁc mtgratory rds———was adopted in 1935 as part of the Mexrco Treaty Act

o and has remamed uncnanged‘smce then Compf e

3 sW th the 1916 Canada' Conven o

o on huntmg and establrshmgprotectlons for blrds in the context of take and possessron for

k ‘commercral use See Conventton between thermtedStates of Amer1ca and Mex1co for the ~

o Protectlon of M1gratory Bu‘ds,and Game M mm S’O Statz 1311 (F eb 7 1936) (Mexrco

| Conventlon) Subsequent Protocols amendl 2 both these Conventlons also d1d notexphcrtly

and the Untted States of Amerlca for the protectron of Mlgratory Blrds, Sen Treaty Doc 104 28

‘ k,(Dec 14 1995) (outllnlng conservatron pr1nc1ples to ensure long—tcrm conservatlon of m1gratory ;

- United States of America and the Government of the United Mexican States Amending the

19



: Conventxon for Protectlon of Mlgratory Brrds and Game Mammals Sen Treaty Doc 105—26

: kaﬁer the Mex1co Treaty Act that Federal prosecutors began applymg the MBTA to 1nc1dental
acuons See Lllley & Flrestone at 1181 (“In the early 1970s Umted States v Umon T exas

- Petroleum [No 73 CR~127 (D Colo Jul 11 1973)] marked the ﬁrst case deahng Wlth the 1ssue

"See on nkplon between ‘he Government :

of the Umted States and the Govemment of Japan for the Protectlon of Mrgratory bll‘dS and Bll’dS :
in Danger of Extlnctlon and thelr Env1ronment 25 U S T 3329 T I A S No 7990 (Mar 4

1972) (Japan Conventlon) Conventlon between the Unlted States of Amerlca and the Umon of

o Sov1et Socxahst Repubhcs Conce,_ 'Z'ng th‘ k

Envrronment T I A S No 9073 (Nov 19 1976) ‘(Russra Conventlon)

- w



No changes were made to the sectlon of the MBTA at issue here followmg the later

, conventlons except that the Act Was modlﬁ d 1

f1n natlonal forests As 1s apparent from the record m thlS case the Forest Serv1ee must comply

w1th amyrlad of statutory and regulatory requlrements to authorrze even the very modest type of

e Isalvage loggmg operatlonpof a few acres of dead and dying trees at issue in thrs case Those laws

alance many competlng goals

: fmcludlng t‘mber productron blodrversrty, of endangered and threatened specres

: ,human recreatlon, aesthettc concerns and many others.”). Grven the overwhelmmg eV1dence

' fqthat the prrmary purpose of sectlon 2 ‘as amended by the Mex1co ;Treaty Act 'kwasto control

- over—huntmg, the referenees to the lateragree_ ents 0 ;notb_earfthe,werght of ’the_rconclusron .
reached by the prlor Oprnlon (M-37041)

Thus, the only leglslatlve enactme concernmg 1ncrdental act1v1ty under the MBTA rs

‘ ‘Frscal Year 2003 Pub L No 107 314 D1V A Tltle III § 315 116 Stat 2509 (2002) reprmted
in 16 U S. C A 703 Hrstorlcal and Statutory Notes There is nothmg 1n this leglslatlon that
authorrzes the government to pursue lncrdental takmgs charges in other contexts Rather some

S ,have argue[d] that Congress expanded the deﬁnxtlon of take by negatlve 1mphcatron” srnce

“[t]he exemptron d1d not extend to the operatlonkof 1ndustr1al facrhtres even though the :



government had prev1ously prosecuted actlvrtres that 1nd1rectly affect blrds & CITGO 801 F3d
at 490- o1 . " | | e

Thxs argument 1s contrary to the Court’s admomtlon that “Congress . does not alter the ,

~ ;hlde the elephant 0 1ncrdental takmgs m the mouse hole ofa narrow approprlatlons prov1sron

. Constztutlonal Issues

T he Supreme Court has recognlzed that “[a] ﬁmdamental prlnclple 1n our legal system is
: that laws whrch regulate persons or ent1t1es ‘must oi ir notlce of ‘conduct that 1s forbldden or ‘

: ’f‘krequlred » FCC V. Fox T elevzszon Stattons I c. 567 :',_,‘S 239 :53 _(2012) “No one may be

> requlred at perll of llfe llberty or property to speculate as to the meamng of penal statutes 2

o Lanzetta V New Jersey, 306 U S 451 453:(1939) Accordlngly, a “statute whlch e1ther fOI‘bldS

- ,‘ or requrres the dmng of an act 1n terms so Vague that men of common 1ntelhgence must

: k,necessarlly guess at 1ts meanmg and dlffer as to 1ti apphcatlon v1olates the ﬁrst essentlal of due

. 'process of law » Fox Televzszon, 567 U S at 253 (quotmg Connally V. General Constr Co 269 :

fU S 385 391 ( 1926)) Thus, “[a] convrctron or pun'"ihment falls to comply wrth due process 1f ~

the statute or regulatlon under Whlch itis obtalned ‘falls to prov1de a pers0n of ordmary




'rlntelhgence farr notlce of what is prohlblted or 1s so standardless that 1t authorrzes or encourages :
| 'serrously dlserlmrnatory enforcement . Id (quotlng Unzted States v Wzllzams, 553 U S. 285
304 (2008)) C . | |

Assumlng, ar,guendo, that the MBTA is ambrguous the 1nterpretatlon that hmrts 1ts

'V'apphcatlon to conduct that is specrﬁcally dlrected at brrds is necessary to avord poten iial;' o

r avord‘ s" ' hproblems unless such constructron is plamly‘ contrary to the mtent of Congress

‘:Edward J DeBartolo Corp \8 Fla Gulf Coast Bldg & Constr T rades Counczl 485 U. S 568

- 57 5 (1988) Here, an attempt to 1mpose llabxhty for acts that are not dlrected at mlgratory brrds

rralses just such constrtutronal concerns o

The “scope of 11ab111ty ’unde an interpretation of the MBTA that extends crrmlnal

: specres one can 1mag1ne » Mahler 927 k‘F i Supp at 1'576; Currently, over 1 000 specles of

k kbrrds—-——rncludrng “all specres natlve to the Umted States or 1ts terrrtorres -——are protected by the

MBTA 78 FR 65 844 65 845 (Nov 1 2013), see also 50 CFR 10 13 (hst of protected
mlgratory brrds), Mlgratory Blrd Permrts Programmatlc Envrronmental Impact Statement 80

‘“FR 30032 30033 (May 26 2015) (“Of the 1 027 currently protected specles approxrmately 8% |

| are elther hsted (1n whole or 1n part) as threatened or endangered under the Endangered Specles , '




Act (ESA) (16 U S C 1531 et seq ) and 25% are deSIgnated (1n whole or m part) as Blrds of o

Conservatlon Con k “‘(BCC) ”) Servwe analys1 ndlcates thatthetop threats to bll'dS are .

- f’ 0 : ;Cats whlch k111 an est1mated12 4:b11hon'b1rds per year, o -

- VColl’ S 1ons W1th bu1ldmg glass, Whlch k111 an estlmated 599 mllhon blrds per year i

Colhslons w1th vehlcles Wthh k111 an estlmated 214 5 ‘mllhon blrds per year ‘: i

> Chermcal pmsomng (e g pest' 'des and other tox1ns) ‘which | ill an esti

Umted States V. 'Apollo Energzes Inc 611 F 3d 679 689 ( IOth C1r 2010) k(concludmg that under

: an 1nc1denta1 take mterpretatlon, “[t]he actlons crlmmahzed‘by the MBTA may be leglon but

ans 1nto potentlal orlmmals ;

‘re orma ;;every_ ay actlons

. could potentlally andinmdentally lead to the death of ahsmgle blrd or 'breakmg of an egg ina
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f’”’(1988) (Scaha,

nest)) Such an 1nterpretatlon could lead to absurd results whrch are to be avmded See Grzjj“ in

' V. OCeamc Contractors 458 U S 564 575 (1982) (“1nterpretatlons of a statute Wthh would

‘ : leglslatlve purpose are avallable”), see also K M rt Corp . V. C tzer 486 Us. 281} ‘324 n. 2

J . concurrmg 1n part and dlssentmg m part) (“1t 1s a Venerable prmc1ple that a ) law
- wrll not be 1nterpreted to produce absurd results ”)

- These potentlally absurd results are not amehorated by hmltmg the deﬁnltlon of

t lin p 1ng feature of the MBTA’s mlsdemeanor prov sro, : to obtam a gurlty Verdlct
the government must prove prox1mate causatron . Moon Lake, 45 F Supp 2d at 1085 Quotmg :

Black’s Law chtlonary, the court deﬁnes prox1mate cause as “that Wthh 1n a natural and

k BLACK S LAW DICTIONARY 1225 (6th ed 1990)) (emphasxs 1n orlgxnal) The Tenth Clrcult in

i k, Apollo Energzes took a 81mllar approach ! ldmg‘ “the MBTA requrres a defendant to
proxrmately cause the statute ] v1olat10n for the statute to pass constltutlonal muster” and
'quotmg from Black’s Law Drctlonary to deﬁne “proxrmate cause % Apollo Energtes 611 F 3d at

Contrary to the suggestlon of the courts m kMoon Lake and Apollo Energzes that prmcrples "

of prox1mate causatlon can be read 1nto the statute to deﬁne and 11m1t the scope of mcldental



‘;_take, the death of blrds asa result of act1v1t1es such as drlvmg, ﬂymg, or malntammg bulldmgs

4 ,‘ Wlth large wxndows 1s a “dlrect e “reasonably ant1c1pated 2 and “probable” consequence of those '

: actlons As dlscussed above, colllslons w1th bmldlng and car: ‘re the second and thlrd most

. that may be apphed to seemmgly mxnor or a surd situa 1ons, “[1]t 1s no answer to say that the

, statute would not be apphed in such a case " Keytshzankv Bd of Regents, 385 U S 589 599

| k(1967)

Recogmzmg the challenge posed by relym upon prosecuton l dlscretlon the FMC court

~sought to av01d absurd results by hm1t1ng 1ts holdmg to “extrahazardous act1v1t1es 2 FMC 572



; : no apparent basrs m the statute 1tse1f or o

: ‘to the requlrements of the laW 2 (mternal crtatlons omltted))

F 2d at 907 The term “extrahazardous actrvrtles” is not found anywhere 1n the statute and is not

‘ deﬁned by e1ther the court or the Servrce,’.‘ K kee Mahler 927 F Supp at 1583 n 9 (notmg that the

: FMC court’ “hrnltmg prmcrple of strrct 11ab111ty fot hazardous commercral act1v1ty ha[s]

tory of the MBTA’s applrcatlon smce its

S enactment”) cf Umted Statesv Rollm’ 706 F. Supp."742r 744—45 (D Idaho 1989) (“The

~ statute 1tself does not state that p01son1ng of mlgratorybrrds by pesk crde constltutes a cr1m1nal

o v1olatron Such specrﬁclty Would not have been drfﬁcult to draft mto the statute”) Thus itis -

unclear what act1v1t1es are extrahazardous 2 In FMC the concept was apphed to the 2

‘ manufacture of “tox1c chemrcals,” ie., pestrcldes But the court was srlent as to hcw far thlS rule

- , Jurrsprudence ‘ See Rollins, 706 F. :_Supp missing charges agamst a farmer who -

apphed pestrcrdes to h1s ﬁelds that krlled a ﬂock of geese reasonlng “[f]armers have a rlght to
‘ know what conduct of therrs is cr1m1na1 especlally where that conduct con51sts of common

’ farmlng practlces carrled on for many years in the'communlty Whlle statutes do not have to be

- drafted w1th mathematlcal certamty, they must b rea 'onabledegree of -

‘ certalnty’TheMBTAfallsthlstes ‘ the MBTA does not give

o “falr notlce as to what constltutes 111ega1 conduct so that [the farmer] could confonn hlS conduct

Whrle the MBTA does contemplate the 1ssuance of permrts authorrzmg the takmg of

5 w1Id11fe, lt requrres such permrts to be 1ssued by “regulatlon el See 16 U S C 703(a) (“Unless b

: and except as permrtted by regulatzons made as herelnafter provrded 2 (emphasrs added)) No

regulatlons have been 1ssued to create a permrt scheme to authorlze 1n01dental take, 0 most



i potentlal vrolators have no formal mechamsm to ensure that therr actrons comply wrth the law

'_There are voluntary Servrce guldehnes 1ssuedfor drfferent mdustrres that recommend best

- practlces to avord 1nc1dental take of protected brrds,\

however, these guldehnes provrde only

,llmrted protectron‘to potent1a1 v1olators Moreover mostof the Servrce s MBTA guldehnes have '

| f’not gone through the formal Admlmstratrve Procedure Act processes to be consrdered

o« regulatlons and thus ,are not 1ssued under e l . uthorlty of sect’ n3f of the MBTA

e 'comphance 1nto consrderatlon 1n exercrslng it S di cretlon whether or not to refer an 1nd1v1dual or

company to the Department of Justlce for prosecutlon See e. g U S FISH AND WILDLIFE

‘SERVICE LAND-BASED WIND ENERGY GUIDELINES 6 (Mar 23 2012)

Under thrs pproach 1t 1s lIterally lmp0331ble r mdrvrduals and companles to know

i exaetly what is requlred of them} under he w whe wful a Ivrtles necessarlly result'
in accrdental b1rd deaths Even 1f they comply wrth everythmg requested kof them by the Servrce,
k they may st111 be prosecuted and stlll found gurlty of crrrnlnal conduct See generally Umted

States V. FMC Corp 572 F 2d 902 904 (2d Clr 197 8) (the court 1nstructed the Jury not to :

o kcons1der the company s remedlatron efforts as a defense “Therefore under the law good w1ll

: and good mtentlon and measures taken to prevent the k1111ng of the brrds are nota defense ”). In



- sum, due process requlres leglslatures to set reasonably clear guldehnes for law enforcement
= ofﬁcrals and trlers of fact m order to prevent arbrtrary and d1scr1rn1natory enforcemen o szth

; V Goguen, 415 U S 566 572—73 (1974)

Readmg the MBTA to capture ,1n ;dental kmgs could potentrally transform average -

Amerlcans 1nto crlmmals The text hlstory,‘ and | purpose of the MBTA demonstrate 1nstead that ,

: process concerns Based upon the text hlstory, and purpose of the MBTA and con31stent w1th

Pollcy Analysns of Incldental Take Under the MBTA
As detarled above the Serv1ce agrees that the conclusron in Opmron M—37050 that the

MBTA’s prohrbrtrons on pursumg, huntmg, takmg, capturlng, klllmg, or atternptmg to do the

same apply only to actlons dlrected at m1 ratory blrds the1r nests or therr eggs 1s compelled as a

matter of law In addltlon, even 1f such a conclusron 1s not legally compelled the Serv1ce

proposes to adopt 1t as a matter of pohcy

prlor approach to mcrdental take was enacted wrthout pubhc 1nput and has ‘

The Servrcn'

e resulted in regulatory uncertalnty and 1ncons1stency Prosecutrons for 1nc1dental take occurred in

- ‘declslons m the Courts of Appeals for the Frﬁh Elghth and Nmth clreults, there is an alternatrve e



. ‘, sthe 197OS w1thout any‘accompanylng change in eithe the underlylng’statute or Serv1ce o

activity

stency ndu 1€ ertalnty are bullt into the MBTA

. enforcement regl ne ;by vn'tue of a spllt between F ederal Courts of Appeals Courts have adopted
. d1fferent v1ews on whether sectlon 2 of the MBTA pI'OthltS 1ncldental take and 1f so, to what

‘ extent Courts of Appeals in the Second and Tenth C"k cults, as well as d1 : "rlct ‘urts, 1nat least

; States V. FMC Corporatzon, 572 F.2d 902 (2d C1r 1978), Unzted States v. Apollo Energzes Inc



"'611 F 3d 679 (IOth Cn' 2010) Umted States V. Corbm Farm Serv 444 F. Supp 510 (E D. Cal.

, 1978) Ctr for Bzologzcal Dzversztyv Pzrl' 191 F Supp 2d 161 (D D C 2002) "";acated on

- other grounds sub no_: ; Ctr for Bzologtcal Dzverszty v. England 2003 App LEXIS 1110 (D C

Clr 2003) -

By contrast Courts of Appeals 1n'the F 1fth Ell ""hth Vand Nmth C1rcu1ts as well as dlStI‘lCt

g ’courts m the Thlrd and Seventh CerLIItS have 1nd1 ted that 1t does not 1: See Umtea’ States V.
- CIT GO Petroleum Corp 801 F 3d 477(’(5th,Cn’c201 5); A ewton County thdlzfe Ass n V U S

o k"iForest Serv 113 F 3d 110 (8th Clr 1997), Seattle Audubon Soc y v. Evans 952 F 2d 297 (9th

" s ,has prev1ous y _ught to dlstmgulsh , ourt of appea s rulmgs hmmng the scope of the MBTA to :
: the habltat-destructlon context See generally Apollo Energzes 611 F. 3d at 686 (dlstlngulshlng

the Elghth Cn'cult dec1s1on in Newton County on the ground’ ':th t 1t 1nvolved loggmg that

- destructlon context in the Nmth Clrcult See S nzted States V. Moon Lake Electrzcal Ass n, 45 F.
Supp 2d 1070 1075 76 (D Colo 1999) (suggestmg that the Nmth Clrcuxt s rulmg in Seattle

Audubon may be hmlted to habltat modlﬁcatlon or destructlon) In the Second and Tenth s

! The Court of Appeals for the Nmth Clrcult dnstmgulshed w1thout exphc1tly overturnmg, an earher dlstrxct- ourt
dec1sxon concernmg mcldental take ' - e : s




SN Cll‘CLlltS the Federal Govemment can apply the MBTA to 1ncldental take albelt with dlffermg
" JUdICIal hmltatrons ~ :

These cases demonstrate the potent1a1 for a convoluted patchwork of legal standards all

> ,purportmg to apply the same underlym

hmltmg the scope of the,MBTA to actlons that are dxrected at mlgratory blrds, thelr nests or .
‘ thelr eggs, and to clarlfy that 1nJury to or mortahty of mlgratory b1rds that results from, but is not

'the purpose of an actlon (1 e mcldental takmg or kllhng) 1s not prohlbxted by the Mlgratory Blrd

Publc Comments
You may submlt your comments and supportmg materlals by one of the methods hsted in
k ADDRESSES We WIH not con51der comments sent by ema11 or fax, or wrltten comments sent

to an address other than the one hsted in ADDRESSES



Comments and materlals we recerve as well as supportmg documentat1on we used in
,preparmg th1s proposed rule are avallable for pubhc mspectlon at http // WWW. regulatlons gov
f We w1ll post your entlre comment——~1ncludmg your personal ldentrfymg mformatlon—on http /-

‘www regulatlons gov You may request at the top of your document that we w1thhold personal

, 1nformat10n such as your street addres phone number, or emall address from pubhc rev1ew, ‘
however we cannot rguar

We mv1te the pubhc to prov1de 1nformat10n : the ’followmg tOplCS (1) the avmdance

- k mmlmlzatlon and m1t1gat10n measures entlttes mployed to address mcrdental take of mrgratory

o blrds and the degree to whlch these measures reduceblrd rmortallty,'(Z) the extent that

avordance mmrmtzatlon and mrtlgatron measures contmue'to be used and w1ll contmue to be
: used 1f thls proposed rule 1s ﬁnahzed (3) the drrect costs assocrated wrth 1mplement1ng these

E measures (4) mdxrect costs entltles have 1ncurred related to the legal rrsk of prosecutron for

: 1ncrdental take of mrgratory blI‘dS (e g legal es, increased mterest rates on ﬁnancmg, o

1dental brrd mortahty, and (6) any
: quantltatrve mformatlon regardmg ecosystem seryrces provrded:by mlgratory blrds Th1s

| 1nformat10n Wlll be used to better mform the cost and beneﬁt analysrs of th1s rulemakmg

“ Requlred Determlnatlons - k -

: Regulatory Planmng and Revzew (Executzve Order 12 66 and 1 3563)

Executlve Order (E O ‘)_12866 pro‘“"'ldes th ‘t the ce of Informatron and Regulatory

: Affalrs (OIRA) m the Ofﬁce of Management and Budget (OMB) w1ll rev1ew all srgmﬁcant
, rules OIRA has determmed that thls rule is 51gn1ﬁcant
Executlve Order 13563 reafﬁrms the prmc1ples of E O 12866 whrle callmg for

1mprovements in the nation’s regulatory system to promote predlctablllty, to reduce uncertamty,
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- and to use the best most mnovatrve and least burdensorn, , tools for achrevrng regulatory ends
: The executrve order dn'ects agencles to cons1der regulatory approaches that reduce burdens and
‘~ ~‘ma1nta1n flex1b1hty and freedom of chmce for the pubhc where these approaches are relevant

o feasrble and COHSIStCnt w1th regulatory Ob_]CCtheS E O 13563 emphasrzes further that

kregulatrons must be based on the best avallable scrence and that the rulemakmg process must

o 'allow fojrrpubhc ;partlcﬁlpatr 'and;kanuopen exchang ;of\rde: _We“have developedithrs proposed

' publlc, busmesses governmentagencres and‘other entities legal clarrtyand certamty regardmg

kk what is and 1s not' prohlblte‘x ‘under the MBT :

: ' employ mltrgatlon measures to reduce or ehmmate 1ncr ] ental mlgratory b1rd take would reduce ‘
or curtarl these act1v1t1es glven the legal certamty provrded by thlS proposed regulatlon Others

‘may contmue to employ these measures voluntarlly for varrous reasons mcludmg contmued

comphance Wlth other Federalif State H';nd lo' : ’l la Wi

The Servnce does not have ‘mform tion ava11abl 0 quantlfy these potentlal cost savmgs

leen our lack of spec1ﬁc :data tof‘estlmate,the c’ostsavmgs frOrnreduced 1mplementat10n of g
: mttlgatron measures and 1ncreased legal certamty, we ask for such data to 1nform analysrs of the

: proposed rule s potenual effects | “ J - | |

| 7 Regulaz‘ory F lexzbzlzty Act and Small Buszness Regulatory Enforcement F atrness Act

Under the Regulatory F lex1b111ty Act (5 U S C 601 et seq as amended by the Small 5

Busmess Regulatory E o

whenever an agency 1sk requrred”to pubhsha notlce of rulemaklng for any proposed or ﬁnal rule,

1t must prepare and make avallable for publlc comment a regulatory flexrblhty analys1s that



: descrlbes the effects of the ule on small busmesses, srnall orgamzatlons, and small government

. JurlSdlCthl’lS k T, in heu of an mltlalor malfregulatoryﬂ,

~ FRFA) the head of an agency may certlfy on a factual ba51s that the rule Would not have a ’

ksrgmﬁcant economlc 1mpact on a substantlal number of small entrtres

SBREF A amended the Regulatory Flex1b1hty Act to requrre F ederal agencres to provrde a

: statement of the f ctual bas1s for certlfymg ata rule would not hav‘ a s1gn1ﬁcant economlc

~ the number of busmesses 1mpacted and then est ates the economrc tmpact of the rule

Table 1 hsts the mdustry sectors hkely* 1mpacted by theproposed rule | These are the

- mdustrles that typrcally 1nc1dentally take substantlal u' kf’bers of b frds and that the Servrce has

worked w1th to reduce those effects.’ In some cases, these 1ndustr1es have been subJ ect to

enforcement actlons and prosecutlons under the MBTA pI'lOI‘ to the 1ssuance of the M—Opmlon

'The Vast majorlty of entrtres in these ”ectors 11 ,entltlesr', baseden the‘ U,S_' ,SmalklfBu‘S,meSS ‘

“Numberof | SmallBusiness | Number of Small

~ NAICS Code

' S L gBuSiness‘es 2 ;“Si’z’e‘S‘t,and’ard‘ "~ Businesses
Fmﬁsh Flshmg e 114111 | 1,210 | 20employeest o 1,185

: CrudeFetroIeum and Natural Gas t '211111 e 6,7878 1,2'50fém'plqyeé5, 6868
'Extractlon , S o .

,,nd GasWeIIs | 231 | 2097 | 1,000 - >

er Generatlon o ’;;221114,7;':; .

s(exceptSatelhte) s L s
Source U S Census Bureau, 2012 County Busmess Patterns ‘
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: ',"’Note The Small Busmess Adm:mstratton size standard for flnﬂsh fxshmg |s $22 mnlhon Nelther

does not have a permitting system authorizing incidental take of

Hrmlgratory bn'ds the Servrce does not have spee1ﬁc 1nformat1on regardmg how many busmesses
e m each sector 1mplement measures to reduce 1nc1dental take of blrds Not all busmesses m each k

. ﬁ“sector mmdentally take bu'ds In addltlon a varrety of factors would mﬂuence whether under :

However, the economlc rmpact ‘of the proposed rule on small ent1t1es is hkely not
' srgmﬁcant The costs of aetlons busmesses typlcally 1mplement to reduce effects on b1rds are

, small compared to the economxc output of busmess mcludmg small busmesses in these sectors ,

;In addltlon, many busmesses w1ll contlnue to take actlons to reduee : ffects on blrds because e :

o these actlons are best management practlces for their mdustry or are required. by other Federal or

s there 1s a pubhc des1re to contmue them or the busmesses snnply des1re to



reduce thelr effects on mlgratory blrds Table 2 summarlzes l1kely economic effects of the

proposed rule on the busmess sectors 1dent1ﬁed in Table l

~ [Finfish Fishing

‘longlme flshltng hooks,
;change in offal :

ik‘L\i'ker‘
'mlmmal'v
‘ effects -

'under the Ma 'nuson-—Stevens ‘

[ Longline fishing is regulated by the

National Marine Fisheries Service

- \Cruele Pet‘roleum

‘ Extractlon .

| and Natural Gas. |

: Wells -

Drlllmg Onl and Gas' -

213111

'Usmg closed waste

water systems or
, 'nettmg of oul plts and .
'ponds - '

i
‘minimal |
effects |

| Solar. Electnc Power
o ,:Generauon

221114 |1

reflectors

| Likely
- 'mmnmaLﬂ?
, - 'effects o
of deterrent systems el
such as streamers and

i hke!y nots:gmﬁcant compared to

overall pro;ect costs

‘W‘ihd Electric Power
Generation

221115

'Fol!owmg Wind

‘Energy Guidelmes, ;
which involve

, ,conductmg risk i+
assessments for satmgk :

facnlltses

| Tikely
minimal

effects

best practice and would Iikely
; contmue n addl on, the mdustry;

reducmg effects on other




| regulated species like eagles and -
¢ . , | threatened and endangered bats,
k Electnc Bulk Power | 221121 ,FollowmgAvnan Power L‘ikelyy, | Industry would likely continue to
"Transmlssmn | |Llnelinteraction | minimal ‘ J
: ' | Committee (APLIC) _‘effec,ts;, :
guudellnes o ~ o

| pistribution

| Wireless | 517312 | Installation ofﬂashmg Likely
TTelecommumcatlons e obstruct:on hghtmg minjmal i
, “Camers (except ‘ effeCts L
Satelhte) - o

= of small entltxes ffected and the scale and nature of economlc effects

As explamed,above and m the ratlonale 'set fort "Regu 'torykPlanmng and Revzew the ﬁ’

. economlc effects on all regulated entltles w1ll bek posmve and that thlS proposed rule 1s not a

o maJor rule under SBREFA (5 U S C 8 4(2)) kMoreover we certlfy that the proposed rule, 1f

- promulgated Would not have a mgmﬁcant economlc 1mpact on a substantlal number of small

k ent1t1es

- Executzve Order 1 3 7 71~——Reducmg Regulatzon and Controllmg Regulatory Costs

We expect that thls proposed rule w1ll be an Executlve Order (E O ) 137 7 1 (82 FR 9339 :
, February 3 2017) deregulatory actlon. ’

| Unfunded Mandates Reform Act




In accordance w1th the Unfunded Mandates Reform Act (2 U S C 150] et seq ), we have

: 'determmed the followmg
- a. Thrs proposed rule would not “s1gn1ﬁcantly or unrquely” affect small government o
: act1v1t1es A small government agency plan 1s not requlred

b Thls proposed rule would not produce a Federal mandate on local or State governmentw“

thrs actron is not

“or prlvate entltres Therefor actron under e

"Unfunded Mandate Reformﬂ ct

In accordance wrth E ‘O 12630 th1s proposed rule does not contam a provrsron for takmg
. of prlvate property, and would not have srgmﬁcant takmgs 1mp11cat10ns A takmgs nnphcatron
: assessment 1s not requlred

Federalzsm o

Thrs proposed rule would not 1nterfere wrth the States ab111t1es to manage themselves or
o ‘therr funds Thrs rule would not have sufﬁcrent federahsm effects to warrant preparatron of a :

: federahsm summary 1mpact statement under E O 13 1 32

' kClVll Justzce Reform
- : k In accordance w1th E O’ 12988 we have revrewed thlsu proposed rule and determmed that
' 1t w1ll not unduly burden the Judlcral system and meets the requlrements of sectrons 3(a) and

_ 3(b)(2) of the Order. ' - .
Paperwork Reductzon Act

ThlS rule does not contam 1nformatlon collectlon requlrements and a submrssron to the

! eductlon Act of 1995 (44 ‘

| ‘:Office of Managementgand Budget (OMB) “nd 'r | Paperwork
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: 'U S C 3501 et seq ) is not requlred We may not conduct or sponsor and you are not requlred to

‘ respond to a collectlon of mformatlon unless 1t‘dlsplays a currently Vahd OMB control number

- : Sectlon 7 of the Endangered Specres Act of ’1 973‘ as amended (ESA 16 U S C 153 1—
| : ~44), requlres that “The Secretary [of the Intenor] shall revrew other programs admmrstered by

o h1m and utrllze such programs in furtherance of the purposes of thlS Act . 16 U S C

‘1536(a)( I)It further states that “[e]ach Feder 1 . hall 1nj . nsul‘ ':tlon Wlth I dw1th the

~ assrstance of the Seoretary\ msure that any action authorlzed funded, or camed out yby such :

. agency . is not hkely to Jeopardlze the contmued exrstence of any endangered specres or

threatened spe<:1es or result 1n the destruct1 or dverse modrﬁcatlon of [crrtlcal] habltat 2 16

- \U S C 1536(a)(2)Before the Servrce 1ssues a ﬁnalz‘rule reg dlng take of mlgratory bll‘dS we will

o comply w1th provrsrons of the ESA as necessary to ensure that the proposed amendments are not

: hkely to Jeopardrze the contrnued exrstence of any specles desrgnated as endangered or - :
threatened or destroy or adversely modrfy 1ts crrtrcal habrtat

. Government-to—Government Relatzonsth wzth T rtbes

In accordance wrth Executlve Ord T k ”'nsultatron: Vnd Coordlnatlon w1th Indlan

: Trlbal Governments, and the Department of the Interror s manual at 5 12 DM 2 ‘we are
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o pubhsh must

ae consrdermg the poss1ble effects of thlS proposed rule on federally recogmzed Indlan Trrbes The |
- f’fDepartment of the Interlor strlves to strengthen 1ts government-to-government relat1onsh1p w1th

; Indran Trlbes through a commrtment to consultatlon wrth’Ind1an Tr1bes and recogmtwn of therr

: \determlned that thlsk rule'may have a substantlal d1rect effect on federally recogmzed Indlan
trlbes Accordmgly, we Wlll mrtrate government-to-government consultat1on w1th federally

i recogmzed kIndlan trlbes S

. C,laﬂtyJOf this Pro osed‘ ule o

- Memo 1 of June 1, 1998, to write all rules in plain language. This means that each rule we

. ‘(a) Be logrcally organlzed

(b) Use the actlve vowc to address readers dlrectly,

L (c) Use clear language rather than i argOn" e

entences and

L ',L(e) Use hsts and tables wherever p0551ble -

o 'If you feel that w ve: not met these requlrements send us comments by one of the
- methods llsted m ADDRESSES To better help us rev1se the rule, your comments should be as
fspecrﬁc as poss1ble F or example, you should tell us the numbers of the sectlons or paragraphs

that are unclearly wntten whrch sectlons or sentences are too long, the sectlons where you feel

l1sts or tables would be useful etc

Energy Supply, Dzstrzbutton or Use (E 0 1 32] 1 )

A



E O 13211 requlres agencres to prepare Statements of Energy Effects When undertakmg :

. k flcertarn actlons Th1s proposed rule 1s not a srgnlﬁcant regmlatory actlon under E O 1321 1 and

- would not srgmﬁcantly affect energy supphesk, dlstrrbutxon,or use. herefore, thrs actlon is not a

k 50 CFR Part 10

Exports, Frsh lmports Law enforcement Plants Transportatron, Wlldhle; § ‘

~ ‘PART 10—GENERAL PROVISIONS

o l The authorrty 01t‘" ion for part 10 contmues to read as follows

‘1401 1407 1531 1543
3371-—3378 ;18US.C. ‘

2 - In subpart B,; _“

dd a,new §; 10. l4 toread Vas follows
- § 10 14 Scope of the Mlgratory Bird T reaty Act

The prohlbrtrons of the Mrgratory Brrd Treaty Act (16 U S C 703) that make 1t unlawful

 birds, their nests, or their eggs. Injury to or mortality of migratory birds that results from, but is

o



~ not the purpose of, an action (i.e., iﬁckidcntalftaking or kyilliiﬁg)'is,'ndt prohibited by the Migratory

. BidTreaty Act.

: :‘43 ‘






